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COLVIN BETHEA, Plaintiff in Error 


FIDELITY PLAN CORPORATION, 

Defendant in Error. 

I 

. 

Charles T. Clayton, 
and 

Clarence E. Frey, 

Counsel for Appelle e|. 

BRIEF FOR APPELLEE 

STATEMENT OF THE CASE 

Plaintiff, Colvin Bethea, on February 13, 1932, pur¬ 
chased from Defendant a ‘ ‘ Fidelity Annuity Agree¬ 
ment’ ’ (Bill of Exceptions) whereby plaintiff agreed 




2 


to pay to defendant $10.00 every month for 119 con¬ 
secutive months. The contract provided that after 24 
such monthly payments there would be loan and paid 
up values continuing during the life of the agreement. 
It also provided, that should the agreement owner be 
in default more than 12 months, lie may obtain a new 
agreement, having the date of maturity advanced over 
the period of delinquency, upon which shall be credited 
all payments theretofore made, with accrued interest 
on such payments, upon paying a reissuance fee of 
$2.00 (Defendant’s Amended Affidavit of Defense). 

Plaintiff made 5 payments; and now sues to recover 
such payments but does not allege any default of the 
defendant under said agreement, nor that plaintiff 
complied with its terms. Plaintiff's statement (Bill of 
Exceptions) shows that when suit was filed November 
13, 1934, plaintiff was in default under said agreement 
two years and five months. 

ARGUMENT 

Plaintiff presents four exceptions. One directed 
against the defendant’s affidavit of defense; two 
against the Court’s action in overruling plaintiff’s mo¬ 
tion for judgment upon the evidence after trial and in 
deciding the case in favor of defendant; and a fourth 
exception attacking the annuity agreement. 

THE AMENDED AFFIDAVIT OF DEFENSE 
WAS SUFFICIENT 

The amended affidavit of defense set out, in sub¬ 
stance, that plaintiff had purchased an annuity agree¬ 
ment from defendant under an agreement to pay $10.00 
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a month for 119 consecutive months, and that at the 
end of 24 monthly payments the contract provide^ for 
loan and paid-up values; that plaintiff had made only 
five payments, and was in arrears since June 16, JL932, 
and was therefore in default; that plaintiff wa^ not 
entitled to recover any sum from defendant. 

In effect, the affidavit asserts that plaintiff is not 
entitled to demand a return of the money paid, oj\ any 
part of it, until he has made 24 payments as provided 
in the contract. “Expressio unius est exclusio dlter- 
ius.” This is emphasized by the further statement in 
the affidavit of defense that plaintiff has undeil his 
annuity contract the benefit of having the date of ma¬ 
turity of the agreement extended if in default one ^ear, 
and to have accrued interest upon payments then in 
default, upon paying a reissuance fee of $2.00. Such 
a privilege is completely inconsistent with any right to 
withdraw. 

I 

“The affidavit must set forth facts whiclji, if 
true, will be sufficient to defeat plaintiff’s claiijn in 
whole or in part. It need not state the facts in 
detail, nor the proof of them.” Durant v. Mur¬ 
dock, 3 App. D. C., 114. 

“Affidavits of defense are to be liberallv ton- 
strued in favor of defendant’s right to make and 
maintain his defense.” Brown v. Ohio National 
Bank, 18 App. D. C., 598; Strauss v. Hensev, 7 
App. D. C., 289 at 294. 

Moreover the defendant suggests that the plaintiff, 
by going to trial on the merits, waived his objection to 
the affidavit of defense, which thereafter for all prac¬ 
tical purposes went out of the case. Both the affidavits 
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of merit and of defense form no part of the pleadings. 

Carmody v. Simpson Sullivan Company, 44 App. 
D. C., 39 at 44; Booth v. Arnold, 27 App. D. C., 287 at 
291; Strauss v. Hensey, 7 App. D. C., 289 at 294. 

THE COURT BELOW RULED CORRECTLY ON THE 
' SUFFICIENCY OF THE DEFENSE 

The bill of exceptions filed by plaintiff does not show 
what were the contents of the agreement between plain¬ 
tiff and defendant, upon the terms of which the whole 
case evidently turned, although it does show that the 
contract was introduced into evidence. 

44 In the absence of a bill of exceptions contain¬ 
ing the evidence introduced at the trial, the ap¬ 
pellate court is bound to assume that the verdict 
of the jury was in accordance with the evidence.” 
Metzger v. Metzger, 35 App. D. C., 389. In the 
case at bar the Court sat as a jury. 

“Where the evidence upon which a decree was 
founded is not in the record the appellate court 
will assume that it supported the decree.” Wed- 
derburn v. Wedderburn, 46 App. D. C., 149. Here 
“equity follows the law.” 

“Where the evidence is not included in the rec¬ 
ord on appeal it will be assumed that it supported 
and furnished a proper basis for the decree ap¬ 
pealed from.” Averv v. Vernon, 59 App. D. C., 
284. 

“The findings of the trial court upon the evi¬ 
dence will not be disturbed unless manifestlv 

mt 

wrong.” Boteler v. Plugge, 57 App. D. C., 69. 

The trial court had the contract before it and in its 
light held that the plaintiff was not entitled to recover. 
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How can it be said that the trial court was “manifestly 
wrong ? 99 

< 

‘‘In the absence of evidence from the record it 
will be presumed that it was sufficient to sustain 
the decree.” Hines v. Hines, 43 App. D. C., 286. 

4 ‘ The record should contain, and purport to don- 
tain the substance of all the testimony given in the 
case, when it is desired to have the ruling of the 
appellate court on the whole case.” McCaully v. 
United States, 25 App. D. C., 404. 

But even had the plaintiff included the text of the 
contract in the record, and so been enabled properly to 
comment upon its provisions in this appeal, he draws 
conclusions which are utterly unwarranted and untriie. 

THE PLAINTIFF SAYS THE FIDELITY ANNUITY 
AGREEMENT IS UNILATERAL AND VOID 

How the Court of Appeals can pass on this popit 
without the text of the contract itself appellee canhot 
tell. In his strictures upon the contract plaintiff h|as 
evidently failed to grasp the distinction between a void 
consideration or a lack of consideration and an option 
to terminate a valid contract. Contracts which reserve 
to one party a right not to be bound thereby but do not 
accord the same right to the other party are held vojid 
and rightly so, because there is no binding contract 
affecting both parties, and if one is not bound neither 
should the other be. Rutland Marble Company v. 
Ripley, 10 Wallace 339; Dorsey v. Packwood, 12 How. 
126; Fallon v. Chronicle Publishing Company, 8 D. Q. 

485. I 

But where there is a contract which in its inception 
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is binding upon both parties it is good even if there is a 
power Reserved to one party, later to relinquish its 
rights under the contract. 

In Michigan Central R. R. Co. v. Chicago, etc. R. T. 
Co., 132 Mich. 324, a contract for the construction of a 
switch track reserved to the railroad company the 
right to remove the track whenever, in its judgment, 
the business was not sufficient to justify its mainten¬ 
ance. This was held not ground to avoid the contract. 

In Henderson Bridge Company v. O’Connor, 88 
Kentucky 303, a contract for building a bridge reserved 
to the bridge company absolute power without notice 
to cancel the contract and to take possession over and 
to complete the work whenever it appeared to its en¬ 
gineer, or lie was satisfied that liie work did not pro¬ 
gress with sufficient speed or in a proper manner. 
The Court said: 

“Though the contract may appear somewhat 
harsh, yet, as the terms are plain, and must be 
presumed to have been agreed to by the contractors 
with full knowledge of their import, there is no 
reason to regard it as invalid.” 

In Brush Swann Electric Company v. Brush Electric 
Company, 41 Federal 163, the Court said: 

“A right to terminate a contract reserved in it, 
will be enforced according to its terms.” 

In Republic Coal Company v. Block Company, 195 
Iowa 321, where the appellant had contracted to pur¬ 
chase coal from the appellee upon an agreement which 
contained a provision under which the appellee could 
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cancel upon failure to perform certain conditions set 
out in the contract, the clause was attacked as illegal. 
The Court said: 

I 

: 

“ There is nothing illegal about such provisions 
in a contract, and competent parties have a perfect 
right to enter into a contract of this character, ^nd 
are bound bv its terms and conditions. Where the 
parties have entered into a contract providing for 
the annulment thereof at the option of one party 
and on certain conditions, the courts will enforce 
the contract in this particular the same as in any 
other respect and in exact accordance with the 

rights of the parties as fixed by their agreement.” 

, ! 

In Morrisey v. Broomal, 37 Nebraska 766 at |r80 
where it was contended that a clause giving one paprty 
a right to terminate on thirtv davs notice could not be 
enforced, the Court said: 

‘‘We do not so understand the law. When jhe 
right to terminate a contract on notice is reserved 
without any fraud or mistake, but with the actjial 
knowledge and consent of all parties to the agree¬ 
ment, it is as valid in law as any other clause!of 
the instrument; and the Courts, when called upbn, 
will enforce it, unless to do so would be manifestly 
contrary to equity and good conscience.” 

The plaintiff has testified in this case (Bill of Excep¬ 
tions) that he entered the contract voluntarily and fie 
offered the contract in evidence himself (Bill of Excdp- 
tions). He is conclusively presumed to have known 
what was in the contract. j 

It must be obvious that annuity contracts cannot fie 
drawn, terminable at the whim of the purchaser. T|ie 
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fund to be raised must be accumulated bv small but 
regular payments, invested and reinvested over a long 
term. No other method is possible. 

Respectfully submitted, 

Charles T. Clayton, 

and 

Clarence E. Frey, 

Counsel for Appellee . 



